LOWER MINNESOTA RIVER
WATERSHED DISTRICT

Executive Summary for Action

Lower Minnesota River Watershed District Board of Managers Meeting
Wednesday, February 21, 2024

Agenda Item
Item 6. F. — 535 Lakota Lane, Chanhassen — work without a permit

Prepared By
Linda Loomis, Administrator

Summary
On Tuesday, February 6, 2024, Initial Disclosures were served upon opposing counsel. Disclosures that were filed are
attached for the Board’s Information.

Attachments
Plaintiff’s Initial Disclosure dated 2-6-2024
Supporting documentation

Recommended Action
No action recommended
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Electronically Served 10-CVv-23-1151

2/6/2024 3:11 PM
Carver County, MN

Case Type: Civil — Other
STATE OF MINNESOTA DISTRICT COURT

COUNTY OF CARVER FIRST JUDICIAL DISTRICT

Lower Minnesota River Watershed District,
Court File No. 10-CV-23-1151

Plaintiff,
PLAINTIFF’S RULE 26.01
INITIAL DISCLOSURES
V.

Eco Real Estate Holdings LLC; and Andrew
Polski, individually and as a registered agent
for Eco Real Estate Holdings LLC,

Defendants.

Pursuant to Rule 26.01(a)(1), Plaintiff Lower Minnesota River Watershed District, makes

the following disclosures:

INTRODUCTORY STATEMENT

The following disclosures are made based on the information reasonably available to
Plaintiff as of the date hereof. By making these disclosures, Plaintiff does not represent that it is
identifying every document, tangible thing or witness that it may possibly use to support its
claims or defenses. Plaintiff does not waive its right to object to the production of any document
or tangible thing disclosed herein on the basis of any privilege, the work product doctrine,
relevancy, undue burden or any other valid objection. Plaintiff’s disclosures represent a good
faith effort to identify information it reasonably believes it may use to support its claims or
defenses, unless solely for impeachment, as required by Rule 26(a)(1).

Finally, Plaintiff’s disclosures are made without in any way waiving: (1) the right to

object on the grounds of competency, privilege, relevancy and materiality, hearsay, data
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classification or any other proper ground, to use of any such information, for any purpose, in

whole or in part, in any subsequent proceeding in this action or any other action; and (2) the right

to object on any and all grounds, at any time, to any other discovery request or proceeding

involving or relating to the subject matter of these disclosures.

All of the disclosures set forth below are made subject to the above objections and

qualifications.

26((M)(A)

The name, and if known, the address and telephone number of each individual likely to
have discoverable information — along with the subjects of that information — that the disclosing
party may use to support its claims or defenses, unless the use would be solely for impeachment:

A.

Della Young, Young Environmental Consulting Group, LLC, 6040 Earle Brown
Drive, Suite 306, Brooklyn Center, MN 55430; (651) 249-6974. Ms. Young has
information regarding the Plaintiff’s investigation into the violations on Defendant’s
property at issue.

Linda Loomis, Lower Minnesota River Watershed District Administrator,112 5th
Street East, Suite 102, Chaska, MN 55318; (763) 568-9522. Ms. Loomis has
information regarding the Plaintiff’s investigation into the violations on Defendant’s
property at issue, Plaintiff’s rules and regulations, and Plaintiff’s prior
communications with Defendant regarding the violations.

Katy Thompson, Young Environmental Consulting Group, LLC, 6040 Earle Brown
Drive, Suite 306, Brooklyn Center, MN 55430; (651) 249-6974. Ms. Thompson has
information regarding the Plaintiff’s investigation into the violations on Defendant’s
property at issue.

Dale Denn, HomeStead Septic, 1108 Goldrenrod Lane, Shakopee, MN 55379; (612)
310-7887. Mr. Denn designed and installed sump pump system, which is in violation
of Plaintiff’s rules and regulations.

Unknown employee of City of Chanhassen Planning Commission, 7700 Market
Boulevard P.O. Box 147 Chanhassen, MN 55317; (952) 227-1100. Has knowledge of
violations on Defendant’s property.

Plaintiff reserves the right to amend this list to add or remove individuals and add or
remove subjects of information.
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26()(H)Y(B)

A copy of, or a description by category or location of, all documents, electronically
stored information, and tangible things that the disclosing party has in its possession, custody, or
control and may use to support its claims or defenses, unless the use would be solely for
impeachment:

Bates Number Description of Document

RN 0001 — RN 0029 | Technical Memorandum

RN 0030 — RN 0033 | May 25, 2022 letter to ECO Real Estate Holdings LLC

RN 0034 — RN 0040 | July 25, 2022 letter to ECO Real Estate Holdings LLC

RN 0041 — RN 0043 | August 17, 2022 letter to ECO Real Estate Holdings LLC

RN 0044 — RN 0045 | LMRWD Individual Permit

RN 0046 — RN 0059 | Type I Trench Design Plans

RN 0060 — RN 0062 | Septic Invoice and Final Inspection

26(()(O)

A computation of each category of damages claimed by the disclosing party — who must
also make available for inspection and copying as under Rule 34 the documents or other
evidentiary material, unless privileged or protected from disclosure, on which each computation
is based, including materials bearing on the nature and extent of injuries:

Plaintiff seeks injunctive and non-economic relief.

26(a)(H(D)

For inspection and copying as under Rule 34, any insurance agreement under which an
insurance business may be liable to satisfy all or part of a possible judgment in the action or to
indemnify or reimburse for payments made to satisfy judgment:

A. N/A

26(b) Disclosure of Expert Testimony

Disclosure of the identity of any witness that may be used at trial to present evidence
under Minnesota Rules of Evidence 702, 703 or 705:

A. Expert witnesses not yet determined.
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Dated: February 6, 2024
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RINKE NOONAN, LTD.

/s/ Hannah Schacherl

Hannah Schacherl (#0403739)
John C. Kolb (#268938)

Suite 300 US Bank Plaza

1015 W. St. Germain St.

P.O. Box 1497

St. Cloud, MN 56302

(320) 251-6700

(320) 656-3500 fax

Email: HSchacherl@rinkenoonan.com
Email: JKolb@rinkenoonan.com

ATTORNEYS FOR PLAINTIFF
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Technical Memorandum

To: Linda Loomis, Administrator
Lower Minnesota River Watershed District

From: Katy Thompson, PE, CFM
Della Schall Young, CPESC, PMP
Date: May 12, 2022
Re: 535 Lakota Lane Inspection (LMRWD No. 2022-018)

During the April 16, 2022, board meeting, the administrator and legal counsel informed
the managers that the owner of 535 Lakota Lane had made improvements to the
property potentially within the Lower Minnesota River Watershed District (LMRWD)
within the Steep Slopes Overlay District (SSOD) without a permit. Based on the
information, the managers authorized staff to inspect the property to assess whether the
owner had violated LMRWD rules. Young Environmental, as LMRWD staff, completed
the property inspection because the city of Chanhassen does not have its municipal
LGU permit, and our findings are as follows.

Background

The City of Chanhassen (City) contacted the LMRWD on April 13, 2022, regarding a
resident, Mr. Andy Polski, who had recently done work to their property at 535 Lakota
Lane without a permit (Figure 1). The City was concerned that the work may have been
in the LMRWD SSOD and included grading, construction of a retaining wall and drain
tile, and tree removals. The City became aware of the violation when Mr. Polski listed
the property for sale, and the information included a list of improvements that required
City permits; however, no permits had been pulled. City staff investigated the violations
and are now working with the property owner to either retroactively issue the permits for
the 50 improvements identified or restore the site to previous conditions because the
improvements have already been constructed (Attachment 1). The concerns related to
the LMRWD SSOD include the following:

e Encroachments into the bluff setback and impact zone from the deck addition,
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retaining wall, pool pad, and grading and vegetation removal
e Tree removal on the bluff
e Drain tile and sump pump installation
e Permanent site stabilization to prevent erosion

The approximate extent of the improvements are shown in Figure 2.
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Page 5 of 8
Summary
Project Name: Polski Residence—Work Without Permit
Purpose: Unpermitted residential improvements and grading
in the SSOD
Project Size: Unknown, estimated 1,400 square feet in SSOD and
approximately 3,700 square feet of new impervious
surfaces.
Location: 535 Lakota Lane, Chanhassen
(Parcel ID No. 251300020)
LMRWD Rules: Rule F—Steep Slopes

Recommended Board Action:  None, information only

The property is located in the Bluffview Addition, platted in 1958 and constructed in
1978. It is currently listed by the Carver County tax assessor as having one story and
four bedrooms in 2,318 square feet. The current listing states that the property is five
bedrooms, three bathrooms, and 4,864 square feet—significantly larger than the County
information provided.

A review of County aerial photography clearly shows the construction of the new
aboveground pool pad, deck addition, and retaining wall and riprap noted in the field
(Figures 3 and 4).

Figure 3. Carver County aerial images of 535 Lakota Lane (left taken April 15, 2015, and right taken November 21, 2020.).
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Figure 4. Western view of 535 Lakota Lane (top image taken on April 24, 2018; bottom image taken on April 8, 2020.).
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Site Inspection

On May 5, 2022, Young Environmental staff visited 535 Lakota Lane to document site
conditions. Prior to inspecting the property, staff noted that it appeared the occupant
was home. Staff knocked on the door to talk to the homeowner, but no one answered
the door. Staff then walked around the property and took photos to document the site
conditions (Attachment 2). Staff observed the following:

1. Twelve roof, sump pump, or drain tile discharge points were identified coming

from the house and discharging onto the property. Ten of these were discharged

into the SSOD.

Extensive tree-clearing activities occurred downslope from the property.

3. Gravel and riprap were placed to create a level surface for the aboveground pool
and held in place with a retaining wall.

4. Gravel was placed on the east hillside and side yard for RV parking.

N

Rules Review

The District regulates land-disturbing activities that affect one acre or more under Rule
B and create more than one acre of new impervious surfaces. The improvements
appear to have disturbed less than one acre within the LMRWD boundary and resulted
in approximately 3,700 square feet of new impervious surfaces, indicating that neither
Rule B nor D apply. However, the total amount of disturbance will be confirmed by the
City when an on-site survey is completed.

Rule F—Steep Slopes Rule

The District regulates land-disturbing activities within the SSOD and requires a permit
for activities that involve the excavation of 50 cubic yards or more of earth or the
displacement or removal of 5,000 square feet or more of surface area or vegetation
within the overlay area. The improvements appear to have been subject to this rule,
given the amount of tree clearing and grading within the SSOD. Exemptions to Rule F
exist for native plantings and removal of noxious, exotic, or invasive vegetation as well
as for pruning of diseased or dead trees within the SSOD; however, the applicant must
provide a rationale for the tree and vegetation clearing as well as the total area affected
by their activities.

For work within the SSOD, the applicant must provide documentation that a qualified
professional or professional engineer registered in the state of Minnesota has certified
this area as suitable for the proposed activities, structures, or uses resulting from the
construction. Because the homeowner appears to have completed most of the
improvements, a professional must evaluate them to determine if the retaining walls,
deck, pool pad, gravel, and riprap placement will be stable and not cause further
erosion of the slope because no documentation has been provided.
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Finally, staff identified 12 discharge points around the property during the site
inspection, including 10 within the SSOD, which can create unstable slope conditions.
Rule F explicitly states that land-disturbing activities may not result in any new water
discharge points on the steep slopes or along the bluff. The homeowner must redirect
these discharge points away from the SSOD.

Summary of Findings and Recommendations

As per the inspection of the property conducted on May 5, 2022, the improvements do
violate the LMRWD Rule F—Steep Slopes Rule and must be corrected with an after-
the-fact permit. To address the permit violation, the staff recommends continued work
with the City and the property owner to address the identified concerns and issue an
after-the-fact permit.

We recommend drafting a letter to the property owner outlining the Rule F violation and
required restoration or corrective actions. The letter will include a timeline for addressing
the violation and required submittals, including the following:

1.
2.

3.

4.

Apply for an LMRWD Individual Permit, and pay the permit fee of $750.

Provide documentation of the tree- and vegetation-clearing activities within the
SSOD.

Provide an evaluation by a professional engineer that the slope can withstand the
constructed improvements as is.

Redirect stormwater runoff from the house (roof and gutter as well as sump
pump discharges) away from the SSOD.

If the property owner does not comply, then as the LMRWD's legal counsel
recommends, the violation order would be served on the owner and recorded with the
property title.

Attachments

Attachment 1 — City Review Memo
Attachment 2 — Photos from May 5, 2022, site visit
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Attachment 1—City Review Memo
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Attachment 2—Photos from May 5, 2022, site visit
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535 Lakota Lane — south side of house
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535 Lakota Lane — south side of house
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535 Lakota Lane — Close up of Point #11

RN 0024



10-CVv-23-1151

535 Lakota Lane — south side of house
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535 Lakota Lane — east side of house
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535 Lakota Lane — east retaining walls
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535 Lakota Lane — south view from aboveground pool pad
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LMRWD Individual Permit Application

535 Lakota after-the-fact permit

Organization Contact Info

Andrew Polski

27918 Silver Spurt St, Steamboat Springs, CO, 80487
andrewlpolski@gmail.com

+17636396522

General Project Info
Name of Proposed Project

535 Lakota after-the-fact permit

Type of development

Residential

Anticipated Start Date

01-May-2023

Existing Land Use

Residential

Proposed Land Use

Residential

Is the project in an unincorporated area?

No

Is the project located in a High Value Resource Area?

No

Is the project located in a floodplain

No

Authorization Agent Contact Info

Andrew Polski

27918 Silver Spurt St, Steamboat Springs, CO, 80487
andrewlpolski@gmail.com

+17636396522

Project Area Details
Proposed Project Location

535 Lakota Lane, Chaska, MN, 55318

Total Project Area (acres)

2.70

Total Disturbed Area (acres)

0.20

Existing Impervious Area (acres)

2.30

Proposed New Impervious Area (acres)

2.10

Is this project in the MnDOT right-of-way?

No

Is the project located in a Steep Slope Overlay District?

Yes

RN 0044



Project Description
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After-the-fact permit required per Linda Loomis for retaining wall/pad in the back yard, storm water, sump pump discharge

points, etc.

Rules

Rule Applicability (check all that apply)

Stormwater Management
Steep Slopes

Exhibits

Exhibit title

Signature

Full name of property owner or designated agent

Fees

Permit Fee Amount

$ 250.00

Andrew Polski
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